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Passed By Shri Gyan Chand Jain, Commissioner (Appeals)
) SR} 2 B fefiep / 03.05.2024

Date of Issue

Arising out of Order-In-Original No. 34/WS03/ST/AC/RSC/2023-24 dated
(¥) | 25.10.2023 passed by The Assistant Commissioner, CGST, DIV-III, Ahmedabad
South.

M/s. Dinesh Jaynarayan Sharma,
Srftererdt &1 AT SR Ul / G-201, Tankar Residency -2,

(A) | Name and Address of the B/h Jaimin Park, Vatva Vinzol Road,
Appellant Vatva, Ahmedabad - 382445.
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HTRT AR T TAOET S

Revision application to Government of India:

(1) FET IUTeT e STamad, 1994 HY T orad HI FaTg T ATHET F A A @ LI Dl
SU-EITT % TUH TF I S Qe sae e aiE, Ik aenrT, o wErer, I v,
ft frer, share A s, doe A, 9% el 110001 i @ St =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse. 7, @ Fan
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FEIg ST g (srier) e, 2001 ¥ e 9 ¥ sfavia fAfAfEe yoor dear 3-8 # &
TRt ¥, I arder F Wiy srer S Retw § A are ¥ offaxge-enaa Td erdier snaer <Ay
Sfrat F qrer ISP arde AT ST wTR I6F w1y Erar § o7 ged oY ¥ sfavia gy 35-3
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
“ accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) PR sTiE ¥ AT gt gy A T o1 ST AT A F gl S04 200 /- B G F
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T 9, IR SeTe o T QaT A el R & id ardier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 89 saarea go afafaw, 1944 6 grr 35-d1/35-3 % faa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ST aReE # 9aTq aqEie & serar & erfi|, orfier F Arae § €A 4o, Fe
IeTET F T AT el myraniaeer (Rreee) it afEm e difee, AgUITEIE H 2nd HTAT,
- TEATAT T, AT, FNIRUTATR, AgASTETE-380004!

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector-bank of the
place where the bench of the Tribunal is situated. < T oy
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(3)  ufS S Q9T § &S HeT SN HT GATALT GIaT § AT T Y NG & [T G T AT SId<h
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TT gew AT 1970 FAT GWIET F AggHr -1 F dava [yt fhy age S
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) 3 9k waTda wrae sy AEerer e arer Rt i A oY e et R star g S e
9TOF, AT SEATEH esh T arehe rdielid warartdenr (Fraifafy) Faw, 1982 ¥ [iga g

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

(6) T O, ¥R SeaTed ok UF Jared srdflefta FraridERer (Rrede) wh id ardie & HrHe
# FdeTWRT (Demand) Td &8 (Penalty) & 10% & STHT AT SAAaTd §1 grefiteh, srfeehas qa ST
10 FUF J9C g1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

AT eTe Yok o AATRT 3 Siia, ATHE 2T Fder @1 7T (Duty Demanded)|
(1) g% (Section) 11D ¥ Tga MeiRa T,
(2) foraT e ¥de wise @ i,
(3) Arde Hiee vt ¥ Faw 6 F agaq @ T

g O STT * ST erdier & wger g Srar o gerer H srfier arferer w% & g O o e e
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed Dby the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iij  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = T 3 T ardier STFRreheoT 3 THer STat e ST ok A7 <08 At g o /i Y Ty
9% 3 10% ST 9% i< Srgt et ave fartid g 9 998 F 10% ST U T SIT Gl gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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TR sMes/ ORDER-IN-APPEAL

The present appeal has been filed by Shri Dinesh
Jaynarayan Sharma, G-201, Tankar Residnecy-2, B/h Jaimin
Park, Vatva Vinzol Road, Vatva, Ahmedabad — 382445 (hereinafter
referred to as ‘the appellant) against Order in Original No.
34 /WS03/ST/AC/RSC/2023-24 dated 25.10.2023 [hereinafter
referred to as ‘impugned order] passed by the Assistant
Commissioner, CGST & C.Ex., Division-III, Ahmedabad South
Commissionerate [hereinafter referred to as ‘adjudicating

authority’].

2.  Brieifly stated, the facts of the case are that the appellant was
not registered under Service Tax and were holding PAN No.
BEAPD2030Q. As per information received from the Income Tax
Department, it was observed that during the period F.Y. .2016—17,
the appellant had earned substantial service income by way of
providing taxable services, but had neither obtain Service Tax
Registration mnor paid Service Tax thereon. Further, the
jurisdictional officers considering the services provided by the
appellant as taxable, determined the Service Tax liability on the
basis of value of ‘Sales of Services’ under Sales/Gross Receipts
from Services (Value from ITR) and Form 26AS for the relevant

period as per details below :

Sr. | Period (F.Y.) | Differential Taxable Rate of Service Tax
No. Value as per Income | Service liability to be
Tax Data (in Rs.) Tax incl. demanded (in
Cess Rs.)
L. 2016-17 15,96,325 15% 2,39,448.75

3. The appellant was issued Show Cause Notice bearing F.No.
AR-I1/Div-III/ST/DINESH JAYNARAYAN SHARMA /2016-17 dated
12.10.2021 (in short SCN) proposing to demand and recover

Service Tax amounting to Rs.2,39,448.75/- under proviso to

penalties.
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4. The SCN was adjudicated ex-parte vide the impugned order

wherein:

£ Out of total demand proposed Rs. 2,39,448.75/- vide SCN,
Service Tax demand of Rs. 1,40,319/- was confirmed under
Section 73(1) of the Finance Act, 1994 along with interest
under Section 75 of the Finance Act, 1994.

% Penalty of Rs.10,000/- was imposed under Section 77(1) of
the Finance Act, 1994 for failure for service tax registration

as per the provisions of Section 69 of the Finance Act, 1994.

% Penalty of Rs.20,000/- was imposed under Section 70 of the
Finance Act, 1994 for non filling/late filling of ST-3 returns.

% Penalty of Rs. 1,40,319/- was imposed under Section 78 of
the Finance Act,1994.

5. Aggrieved by the impugned order, the appellant has preferred
this appeal on following grounds:

> The appellant contends that the adjudicating authority
overlooked crucial facts and circumstances, necessitating the

dismissal of the OIO.

> Moreover, the SCN issued for the period 2016-17, dated
12/10/2021, exceeds the permissible time limit of four
years, rendering the confirmed duty, interest, and penalty

unjustifiable

> The absence of departmental investigation regarding the
service tax liability, along with the lack of specific service
classification in the SCN for 2016-17, undermines the

sustainability of the service tax demand.

> Furthermore, the imposition of service tax at an incorrect

gross turnover are legally flawed.
5
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> The appellant asserts that as per Notification No. 30/2012-

ST, service tax liability shifts to the service recipient.

> The appellant also cites precedents to challenge the
invocation of the extended period for demanding service tax
and the proposed penalties under Sections 77 and 78 of the
Finance Act, 1994.

6. Personal Hearing in the case was held on 19.04.2024. Shri
Naimesh K. Oza, Advocate, appeared for personal hearing on
behalf of the appellant. He reiterated the content of written
submission including the written submission made today. He

requested to allow the appeal.

6.1 In his written submission vide their letter dated 19.04.2024
the appellant submitted that while the adjudicating authority
confirmed the nature of the service provided, it partially dropped
the demand, considering the recipients as corporate body. The
appellant argues that despite presenting evidences of all service
recipients, the adjudicating authority failed to consider
Notification No. 07/2015-ST dated 01.03.2015 in all those cases.
The appellant submitted sample invoice and bill detail for F.Y.
2016-17.

7. 1 have carefully gone through the facts of the case available
on record, grounds of appeal in the appeal memorandum, oral
submissions made during personal hearing, the impugned order
passed by the adjudicating authority and other case records. The
issue before me for decision in the present appeal is whether the
demand of service tax amounting to Rs. 1,40,319/- confirmed
under proviso to Section 73 (1) of Finance Act, 1994 along with
interest, and penalties vide the impugned order passed by the

adjudicating authority in the facts and circumstances of the case

period of F.Y. 2016-17.
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8. Upon reviewing the written submission of the appellant during
the time of filing of Appeal Memorandum, as well as their oral
submission and written submission at the time of personal hearing
and examining the case records, it is apparent that the appellant, a
proprietary firm, has provided services of supply of manpower to '.
various service recipients such as M/s Aroma Realities Ltd., M/s
Janak Formulab, M/s Vinayak Institute of Nursing, M/s Shreeji
Developers, M/s Torque Engineers, and Shri Ram Developers. The
appellant contended that they were not liable to pay service tax as
their services fall under the purview of RCM as per the Notification
No. 07/2015-ST dated 01.03.2015, which makes the service

recipients liable for 100% of the service tax.

8.1 The adjudicating authority agreed that for service rendered to
M/s Aroma Realities Ltd. and M/s Janak Formulab, both
considered as body-corporates, the appellant was deemed to be not °
liable . to pay service tax. However, in other instances, where
evidence was not provided, the benefit of exemption under

Notification No. 7/2015-ST dated 01.03.2015 was not extended.

8.2 The appellant has now submitted bill details and sample
invoices, though these documents were not produced at the time of
personal hearing before the adjudicating authority. The appellant
should have submitted the relevant records cand documents before
the adjudicating authority, which is best placed to verify the
authenticity of the documents as well as their eligibility for

exemption.

9. Considering the facts of the case as discussed hereinabove and
in the interest of justice, I am of the considered view that the case is
required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is

7
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authority. The adjudicating authority shall after considering the
records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice.

10. In view of the above discussion, I partially remand the matter
back to the adjudicating authority with respect to the matter
pertaining to the confirmed demand and pass a speaking order after

following the principles of natural justice.

11, erfer srat gTRT @t Y TS arier T FRwerT Sukin e & RrrsTard |

The appeal filed by the appellant stands disposed of in above
terms.

/@/‘,,
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Dated: 96" April, 2024

By REGD/SPEED POST A/D

To,

Shri Dinesh Jaynarayan Sharma,
G-201, Tankar Residnecy-2,

B/h Jaimin Park, Vatva Vinzol Road,
Vatva, Ahmedabad — 382445.

Copy to :
1. The Principal Chief Commissioner, CGST and Central Excise,
Ahmedabad.

The Commissioner, CGST and Central Excise, Ahmedabad South.
3. The Assistant Commissioner, CGST & CEX, Division - III,
Ahmedabad South Commissionerate.
4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for
publication of OIA on website.

57 Guard file.

6. PA File.



