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(if) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) artaa6l fa+ia I 03.05.2024
Date of Issue
Arising out of Order-In-Original No. 34/WS03/ST/AC/RSC/2023-24 dated

(es) 25.10.2023 passed by The Assistant Commissioner, CGST, DIV-III, Ahmedabad
South.

3fleaaafatm 3it 4cTT /
M/s. Dinesh Jaynarayan Sharma,
G-201, Tankar Residency -2,

(-=cf) Nrune and Address of the B/h Jaimin Park, Vatva Vinzol Road,
Appellant Vatva, Ahmedabad - 382445.

#lgrf zr sf-sgr a sits srra mar? at az sq smr?gr a fr zqnfnfaR aaTT TT
srf@erat#t star srzrarterrer rgamqr, #a fa et am±gr ah fasgtamarzl
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) rra 3graa gr# sf@Ra, 1994 t arr a«afr aarr nuat aa i pita ntrt
3u-nrr ah rrr v{m a siaifagrteru 3naaa zrl +Ra, +a azr, ea ialq,a f+1T,
atftif, star {tra,Kiamf, { fc«: 110001 R7RtReg:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(4) 4f@ tr Rt grRasaat z(Rat eafft ssrnr 4lat znft
nosrnqi nusrnt l=f@ z;\' ~ gQ; l=ffT[ if, ?:fl" fcl:im 'fl sg/II zTT 't{llsR' if~ ~ fcl:im 91 I {© I~ if

ntfftsrtr R gtma Rt 5farhrag&z
In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

('©") sq h atz fhftuvarfaaffa a l=fIB T 4mtr a ff#fwt
3araa graRaemasta ahat fft rgzpear R faffaa ?
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

:· ('cf) 3ffin:i 3qraa Rt -a «qr«a gee% gatr ah Ru wtet afztr ft n&?sithsr it s
arr u fa h a(Rea gas, sfa h rr 'Cfffu'wrTr ar it fa2f (i 2) 1993

nrr 109 arr fgn@g Tu @t

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~ '3,91~'1 ~ (31"1=ITT1 ) f.-l<Jl-ilctffi, 2001 fRrr 9sia«fa Raffle yr ienr <@-8 if' cTT
#fair , fa smear a yf ser fa fcATcfi 'fl" cfr.=rmt slant-sgr qi sfa srr Rt -?t
4fail h arr 5Ra sna fr sr lfz saw arr Tar < mt qer gff ah siafa arr 35-~ #
RWRG fr h {{rat h rag#arr etnz-6rRt 'SfRf '+ft~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

. accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
:• accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasa sear ? arr sgi iaravrst3mzit s@ 200/- fir rata ft
srgtzi i c1 '<I (cfil-{ l:l;cfi cIBsl"smar gt at 1000 /- <ITT'~~<ITT'~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

fr ta, aft agra ta vi '?rctT cp{ ¢i4lffi4~% 'SfRf arfu;r:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

( 1) at 3qlaa gt«a zf@fr, 1944 <ITT' urn 35-~/35-~ %~:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) -auiRI f€l ct qRba aag st h star ft 31"1=ITT1 , rftr ait flu grca, 4t
3graa grca vi harafl nrnf@aw (fez) t up@I 2fr ffm, srzarli 2nd Tar,
as1ft sra, srza,fa4IT, z7arr«-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public secto 1:>:a:B, of the
place where the bench of the Tribunal is situated. -0--.;.1Z:"i!'Q'j-rl'

$" ,,,o'" %.%,
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(3) 4 samgra{gsit ar rear @tar ? at r@apa tarfrRlr mr 4rarasvf
int flatmr Reg s as #ztk gu R fa far sat sf ka h Ru znf@fa sft
rranrf@rt#wrRt va srftazr a&hrat Rt u4 smear farstar?t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. I 00 /- for each.

(4) ·rrri g/a sf@nfrr 1970 zn tis)f@la ft sraft -1 ah siafa fufRa fr sitar st
~ <'.ff~oTR!?T <'.!"~~ f.-l of4 i-l~t oTR!?T it r@l ft 1J;cli ufau s6.50 ht #T rJ.1141 &14

gen fenz am gtr leg

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 197 5 as amended.

(5) <a sit iif@eramil Rt fir#a fail ft st sf en staff frmar ? Rtfl
gees,Rt saran rcas vitaaflt trf@rawT (at4ff@en)fr, 1982 ff@a?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flrr gca, a4tr 3gra gr«aviata aft4la +nnf@aw (Rea) u #fa flt amr
it cficfo'..J4-ti◄I (Demand) ~ ~ (Penalty) 91T 10% pf st car sf7art ? zrai~, sf@raarf sr
10 ~ WO: ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a+Ria 5Ta gt4 sic hara eh iafa, gnR@2tr a&ea# +TT<f (Duty Demanded) I

(1) is (Section) llD t~f.=rmfta"-ufu;
(2) far·aa4z #hf@gz ft (f?rr;
(3) adz%ezfafr 6 hazeraf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal<:en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

( 6 i (i) <a st?gr 7fazf7f@aw#qrwzi green rzrar sea avg fa cj ,Ra gt at tr fa ·Tg

gr# # 10%prr zit srzt ?aaav Fcl ct I Raa gt aa av#10% {warRtsr raft2
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F. No. GAPPL/COM/STP/1780/2024

Rfr s?/ ORDER-IN-APPEAL

The present appeal has been filed by Shri Dinesh

Jaynarayan Sharma, G-201, Tankar Residnecy-2, B/h Jaimin

Park, Vatva Vinzol Road, Vatva, Ahmedabad - 382445 (hereinafter

referred to as 'the appellant) against Order in Original No.

34/WS03/ST/AC/RSC/2023-24 dated 25.10.2023 [hereinafter

referred to as 'impugned order'] passed by the Assistant

Commissioner, CGST & C.Ex., Division-III, Ahmedabad South

Commissionerate [hereinafter referred to as 'adjudicating

authority].

2. Briefly stated, the facts of the case are that the appellant was

not registered under Service Tax and were holding PAN No.

BEAPD2030Q. As per information received from the Income Tax

Department, it was observed that during the period F.Y. 2016-17,

the appellant had earned substantial service income by way of

providing taxable services, but had neither obtain Service Tax

Registration nor paid Service Tax thereon. Further, the

jurisdictional officers considering the services provided by the

appellant as taxable, determined the Service Tax liability on the

basis of value of 'Sales of Services' under Sales/Gross Receipts

from Services (Value from ITR) and Form 26AS for the relevant

period as per details below :

Sr. Period (F.Y.) Differential Taxable Rate of Service Tax
No. Value as per Income Service liability to be

Tax Data (in Rs.) Tax incl. demanded (in
Cess Rs.)

1. 2016-17 15,96,325 15% 2,39,448.75

3. The appellant was issued Show Cause Notice bearing F.No.

AR-II/Div-III/ST/DINESH JAYNARAYAN SHARMA/2016-17 dated

12.10.2021 (in short SCN) proposing to demand and recover

Service Tax amounting to Rs.2,39,448.75/- under proviso to

't
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F. No. GAPPL/COM/STP/1780/2024

4. The SCN was adjudicated ex-parte vide the impugned order

wherein:

❖ Out of total demand proposed Rs. 2,39,448.75/- vide SCN,

Service Tax demand of Rs. 1,40,319/- was confirmed under

Section 73(1) of the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994.

·: Penalty of Rs.10,000/- was imposed under Section 77(1) of

the Finance Act, 1994 for failure for service tax registration

as per the provisions of Section 69 of the Finance Act, 1994.

·: Penalty of Rs.20,000/- was imposed under Section 70 of the

Finance Act, 1994 for non filling/late filling of ST-3 returns.

❖ Penalty of Rs. 1,40,319/- was imposed under Section 78 of

the Finance Act, 1994.

5. Aggrieved by the impugned order, the appellant has preferred

this appeal on following grounds:

»» The appellant contends that the adjudicating authority

overlooked crucial facts and circumstances, necessitating the

dismissal of the OIO.

> Moreover, the SCN issued for the period 2016-17, dated

12/10/2021, exceeds the permissible time limit of four

years, rendering the confirmed duty, interest, and penalty

unjustifiable

)» The absence of departmental investigation regarding the

service tax liability, along with the lack of specific service

classification in the SCN for 2016-17, undermines the

sustainability of the service tax demand.

► Furthermore, the imposition of service tax at an incorrect

rate for 2016-17 and reliance on Form rtaining

gross turnover are legally flawed.
5
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F. No. GAPPL/COM/STP/1780/2024

► The appellant asserts that as per Notification No. 30/2012­

ST, service tax liability shifts to the service recipient.

}> The appellant also cites precedents to challenge the

invocation of the extended period for demanding service tax

and the proposed penalties under Sections 77 and 78 of the

Finance Act, 1994.

6. Personal Hearing in the case was held on 19.04.2024. Shri

Naimesh K. Oza, Advocate, appeared for personal hearing on

behalf of the appellant. He reiterated the content of written

submission including the written submission made today. He

requested to allow the appeal.

6 .1 In his written submission vide their letter dated 19.04.2024

the appellant submitted that while the adjudicating authority

confirmed the nature of the service provided, it partially dropped

the demand, considering the recipients as corporate body. The

appellant argues that despite presenting evidences of all service

recipients, the adjudicating authority failed to consider

Notification No. 07/2015-ST dated 01.03.2015 in all those cases.

The appellant submitted sample invoice and bill detail for F.Y.

2016-17.

7. I have carefully gone through the facts of the case available

on record, grounds of appeal in the appeal memorandum, oral

submissions made during personal hearing, the impugned order

passed by the adjudicating authority and other case records. The

issue before me for decision in the present appeal is whether the

demand of service tax amounting to Rs. 1,40,319/- confirmed

under proviso to Section 73 ( 1) of Finance Act, 1994 along with

interest, and penalties vide the impugned order passed by the

adjudicating authority in the facts and circumstances of the case

is legal and proper or otherwise. The demand pertains to the

period of FY. 2016-17.

6



F. No. GAPPL/COM/STP/1780/2024

8. Upon reviewing the written submission of the appellant during

the time of filing of Appeal Memorandum, as well as their oral

submission and written submission at the time of personal hearing

and examining the case records, it is apparent that the appellant, a

proprietary firm, has provided services of supply of manpower to

various service recipients such as M/s Aroma Realities Ltd., M/s

Janak Formulab, M/s Vinayak Institute of Nursing, M/s Shreeji

Developers, M/s Torque Engineers, and Shri Ram Developers. The

appellant contended that they were not liable to pay service tax as

their services fall under the purview of RCM as per the Notification

No. 07/2015-ST dated 01.03.2015, which makes the service

recipients liable for 100% of the service tax.

8.1 The adjudicating authority agreed that for service rendered to

M/s Aroma Realities Ltd. and M/s Janak Formulab, both

considered as body-corporates, the appellant was deemed to be not"

liable. to· pay service tax. However, in other instances, where

evidence was not provided, the benefit of exemption under

Notification No. 7/2015-ST dated 01.03.2015 was not extended.

8.2 The appellant has now submitted bill details and sample

invoices, though these documents were not produced at the time of

personal hearing before the adjudicating authority. The appellant

should have submitted the relevant records ·and documents before

the adjudicating authority, which is best placed to verify the

authenticity of the documents as well as their eligibility for

exemption.

9. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to

examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is

directed to submit all the records and documents in support of their

claim for exemption from the servce tax judicating

7
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F. No. GAPPL/COM/STP/1780/2024

authority. The adjudicating authority shall after considering the

records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice.

10. In view of the above discussion, I partially remand the matter

back to the adjudicating authority with respect to the matter

pertaining to the confirmed demand and pass a speaking order after

following the principles of natural justice.

The appeal filed by the appellant stands disposed of in above
terms.

tu/=
(ia

alga, (rft«er
Dated: Q6"Ar1, 2024

gar
3rftra (arfler)
fl ftu el, srznarara
By REGD[SPEED POST A[D
To,
Shri Dinesh Jaynarayan Sharma,
G-201, Tankar Residnecy-2,
B/h Jaimin Park, Vatva Vinzol Road,
Vatva, Ahmedabad - 382445.
Copy to:
1. The Principal Chief Commissioner, CGST and Central Excise,

Ahmedabad.
2. The Commissioner, CGST and Central Excise, Ahmedabad South.
3. The Assistant Commissioner, CGST & CEX, Division - III,

Ahmedabad South Commissionerate.
4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for

publication of OIA on website.

s. Guard file.
6. PA File.
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